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May30, 2003

WA ELECTRONICFILiNG

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,WC DocketNo. 02-112,Extensionof Section272 Obligationsof
SouthwesternBell TelephoneCo. in theStateof Texas

DearMs. Dortch:

On Thursday,May 29, 2003, AryehFriedmanandtheundersignedofAT&T
metwith William Dever,RobertTannerandPamelaMegnaoftheWireline
CompetitionBureau’sCompetitionPolicyDivision. Thepurposeofthemeetingwas
to reviewAT&T’s petitionandreply commentsin theabove-captionedproceeding.
Theattachedoutlinesummarizingourdiscussionwasprovidedto theDivision staff.

Oneelectroniccopyofthis Noticeis beingsubmittedto the Secretaryofthe
FCCin accordancewith Section1.1206oftheCommission’srules.

Sincerely,

ATTACHMENT

cc: W. Dever
P. Megna
R. Tanner
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SBCTO THE FCC

“[section272} hampersSBC’s competitiveofferings
in themarketbecausetheinformation sharing
restrictionspreventSBC from takingadvantageof the
enormousresourceswithin its own companyto develop
betterandmoresuitableproductofferingsfor its
customers.”

SBCReplyCommentsat 14
WC DocketNo. 02-112(filed May 12, 2003)

SBC TO WALL STREET

“Across the otherstateswhereSBC offerslong-distance
service,the company’soveralllong-distanceretail-line
penetrationamongconsumersat the endof thefirst
quarterwasabout50 percent.”

“Our most significantgrowth wasin California; asof
mid-April, lessthan four monthsafterwe launched
servicein the state,we hada retail-linepenetrationof 13
percentin ourconsumermarketand10 percentoverall.”

SBCCommunications,1Q2003Earnings
(availableat www.sbc.com,InvestorInformationpages)

SBC is now the largest residentiallong distanceproviderin theSWBTstatesandhas
achieveda levelofsuccessin California that it took MCI nearly a decadeto achieve.

WC DocketNo. 02-112

ExtensionofSection272 Obligationsof SWBTin Texas

The Two Voicesof SBC



WC DocketNo. 02-112

Extensionof Section272 ObligationsofSWBT in the StateofTexas

KeyPoints:

I. Differencewith NewYork:

1. Thresholdpoint: Thereis no basisfor treatingtheCommission“decision” to
allow theNew York obligationsto sunsetto be“precedent.” TheCommissionmerelyissueda
public noticeannouncingthattheNewYork section272 obligationswerebeingpermittedto
sunsetby operationoflaw, without any explanationwhatsoever.

2. TheTexasPUC, theentitywith thegreatest“expertise” regardinglocal
competitiveconditionsin Texas,hasexpresslyrequestedthattheCommissionextendthe272
obligationsin Texas.By contrast,theNew York PSCdid not in light ofVerizon’s assurancethat
it would retaina separateaffiliate for at leastthenearterm.TheCommissionhavingaccorded
“substantialweight” to theTexasPUC’s viewson whetherSWBT’s local marketswere“open”
to competitionin decidingSWBT’s section271 applicationfor Texas,it wouldbepatently
arbitraryagencyactionfor theCommissionnowto ignoretheTexasPUC’s expressfindings.

3. Verizon in NewYork madeclearthat it had no plansto mergeits separatelong
distanceaffiliate into its BOC — this commitmentwasreflectedin theNewYork DPSAugust 5,
2002272 SunsetComments.SWBT hasnotmadea similarcommitmentin Texas.

4 SWBT’s dominanceofthe local marketis evengreaterthanVerizon’s;such
continueddominance(ratherthansimply marketshare)togetherwith thecompellingevidenceof
discriminationandcross-subsidization,requiresthe extensionoftheSection272 safeguards.

(a) Therehasbeenmuch lessdeploymentofbypassfacilities by competitive
carriersin Texasthanin New York. Accordingto theTexasPUC,only 3 percentoflines
in Texasareservedby competitivecarriersusingtheirown local networks.Scopeof
Competitionin TelecommunicationsMarketsofTexas(TexasPUC Jan.2003)at 20-22.
In fact, facilities-basedcompetitionin Texasis belowthenationalaverage.(thatis
because,asthe Commissionhasrecognized,self-deploymentofkey local network
facilities is, in thevastmajority ofcircumstances,uneconomicbecauseofenormousentry
barriers).

(b) Competitivecarriershavewon far morecustomersand marketsharein
New York (alreadyupwardsof25 percent)thanin any otherstate; in Texas,by contrast,
competitorshaveattainedvery limited and now decliningmarketshares.Competitive
carriersserve25 percentof accesslines in NewYork, comparedwith approximately15
percentin Texas. In Texascompetitivecarrierrevenues“have. . . flattenedout” and
between1999and2002, 47 competitivecarriersoperatingin Texashavedeclared
bankruptcy(with sevenbeingliquidatedto date).

(c) SWBT’s beenevenmoresuccessfulthanVerizon in leveragingthat local
marketpowerinto theinterLATA long distancemarket;SBC’s sharein that marketis
now almost50 percent.
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IL. TheRecordof DiscriminationandCross-Subsidizationby SWBT in Favorof its
Section272 Affiliate is CompeHin2

(a) Therecordfrom theSection272 SunsetProceedingshowsdiscriminationby
SWBT in theprovisioningof accessto theiressentialnetworkfacilities, abuseofthePlC change
process,discriminatorygrowthtariffs, andengagingin improperinter-affiliatetransfers.

(b) SWBT“price squeezing”Complaint: ComplaintofAT&TCommunicationsof
Texas,L.P. AgainstSouthwesternBell TelephoneCompanyandSouthwesternBell
Communications,Inc., cl’b/a SouthwesternBellLongDistance,SOAHDocketNo. 473-01-1558,
DocketNo. 23063 (TexasPUCfiled Dec. 5, 2001). SBC’s long distanceaffiliate beganoffering
intrastatelongdistanceservicesat ratesthatarenearlyequalto SBC’s intrastateaccesscharges
andthatthereforecould notpossiblyallow theSBCaffiliate to coverall of its costs,asrequired
by section272(e). TheTexasPUC foundthat it did not havejurisdictionoverthe complaint—

decisionwasnoton themerits.

(c) TheBiennial section272 audit, despiteits deficienciesasnotedby AT&T andthe
TexasPUCin theirCommentson that audit, showsdiscriminationby SWBT. Forexample,with
regardto completionofDSO ordersby therequireddue date,theperformancedatathat SBC
soughtto keepsecretshowthat SBC’s affiliates receivedbetterperformancein eachofthe last
sevenmonthsaudited— andthelargestdifferenceswerein the lasttwo monthsreported,
confirmingthat SBC’s performancewasdecreasing.Thedataalso showthat SBC’s returnof
firm orderconfirmationson DS1 andDS3 facilitieswerelongerfor SBC’s rivalsthanfor its
affiliatesin all 18 ofthe instanceswherethe measureemployedshoweda performance
difference.

(d) TheJanuary2003 reportfrom theTexasPUCreviewingtheeffectivenessofthe
performancemeasuresenactedin Texasshowsthat SWBT continuesto provideits competitors
with poornetworkaccess,evenif it meanspayingsteadyfines. SWBT hasmetthe performance
benchmarkssetby theTexasPUC in only 6 outof31 monthsfor whichdataarenow available.

ifi. SBC has submitted noevidenceon thecostsof compliancewith the Section
272safeguards
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